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 A. THE PRACTICE OF COMPLAINT AND DENUNCIATION SETTLING BY CIVIL JUDGEMENT ENFORCEMENT AGENCIES (CEA) IN HO CHI MINH CITY 

I. THE IMPORTANCE OF COMPLAINT AND DENUNCIATION SETTLING WORK
Denunciation and complaint are the basic right of a citizen. This is a way for citizens to check and supervise the implementation of direction, policies, guidance and law of the State. For many years, the complaint and denunciation settling has been a major issue which the Party, the State and the society. There have been many Directions and Resolutions regarding this issue, with the latest one being Direction No 35-CT/TW dated May 26th, 2014 regarding improving the leadership of the Party regarding the complaint and denunciation settling. In Ho Chi Minh City, there is Direction No 21-CT/TU dated May 28th, 2014 regarding enhancing direction for citizen meeting and complaint and denunciation settling in Ho Chi Minh City. These documents have been implemented and have positive impacts on the citizen reception and complaint and denunciation settling. The complete settling of many complicated cases contributes to the stable security, political and social order.


Regarding the civil judgment enforcement branch, the settling of denunciation and complaint is usually very complicated because, by nature, the rights and obligations of parties are usually conflicting. This leads to denunciation and complaint during the implementation. In particular, civil judgment enforcement in Ho Chi Minh city has the highest number of cases, the enforcement value is also amongst the highest in the country. Due to the complicated nature, the complaint and denunciation happen frequently with a lot of tension. In many cases, the right to complain and denounce are used to delay the enforcement. Because of that, CEAs need to settle complaint and denunciation with care to ensure the legitimate rights of the citizens, to deal with their reasonable requests, irritations and to create consistency in implementing the rule of law regarding civil judgment enforcement.

II. THE RECEPTION AND SETTLING OF COMPLAINT AND DENUNCIATION AT HO CHI MINH CITY CEA





1. The status of complaint and denunciation regarding civil judgment enforcement and the settlement result.







According to statistics, from 2011 until now, CEA in Ho Chi Minh city (Department and 24 sub-Department of civil judgment enforcement) receive on 3000 complaints, denunciation, comment and suggestion each year on average. These documents are received in many forms: direct document, transfer from other agencies and through citizen reception. After being categorized, based on the content, nature, conditions, jurisdiction, these cases will be dealt with by the CEAs though notice, guidance or transfer… The number of cases being settled according to the complaint and denunciation procedures is about 350 cases per year, with 40% of them being under the jurisdiction of the Department and the rest are under the jurisdiction of sub-Department.
The complaint and denunciation focus mainly on the implementation of judgment enforcement by enforcers, such as: enforcement notification, delayed enforcement, seizure and auction of property, transfer of property to judgment creditor, especially in case of estates The yearly complete settlement rate is high (90-92%) with no lengthy denunciation and complaint.
        2. Measures to better settle complaint and denunciation regarding civil judgment enforcement


During the settlement procedure, most complaints and denunciations of individuals, agencies and organizations are dealt with by the CEAs according to legal procedures by determining what is right or wrong; compare different legal rules to issue settlement decision by written documents. Regarding complex cases where the subjects are frustrated, request for guidance from higher authority is made in order to settle the issue completely. In order to completely settle complaints and denunciations, Heads of the Ho Chi Minh department of civil judgment enforcement frequently implement the following elements:
· Based on the Law on civil judgment enforcement, Law on Reception of citizen, Law on Complaint, Law on Denunciation and other related documents, together with improving the Citizen reception Procedure, Complaint and denunciation settlement Procedure to frequently directing subunits to strictly follow the law and Complaint and Denunciation Procedure regarding civil judgment enforcement to correctly settle the case. Lesson of practice, remaining issues and guidance on complete settlement are the subjects of periodic reports and monthly meetings.
· Ensure the close connection between guidance and leadership with dealing with existing issues through criticizing and self-criticizing and anti-corruption.

· Building and completing the citizen reception, complaint and denunciation settlement staffs; appointing officials to directly settle complaint and denunciation at the Department’s subunit; appointing the Division of review and settlement of complaint and denunciation with task of review, categorizing and settling complaint and denunciation according to the rule, helping heads of Department with monitoring and guiding of complaint and denunciation settlement, ensuring the objectivity, legitimacy and consistency at CEAs.

· Focusing on staff training for people in charge of citizen reception and complaint and denunciation settlement. Appointing heads of department, sub-departments, divisions and other important officials to participate in education and training courses organized by General Department of civil judgment enforcement. 

· Ensuring the working condition, salary and bonus for citizen reception and complaint and denunciation settlement staff according to the rules.

3. Existing issues in complaint and denunciation settlement at CEAs in Ho Chi Minh City

The settlement of complaint and denunciation did by CEAs in Ho Chi Minh City has achieved a positive result and satisfied the political task required. In recent time, the complaint and denunciation scenario in general is still unpredictable: the number of case does not reduce; the complex nature and the issue of taking advantage of complaint and denunciation settlement for another purpose still exist… These issues require Ho Chi Minh complaint and denunciation settlement staff to put more effort into dealing with the following matters:
· Citizen reception is not done well by some units. There is also sign of avoiding communication and meeting with citizens, which leads to the lack of responsibility in complaint and denunciation settlement.

· The settlement time is usually slower than the period stated by the law. The application of the law in denunciation and complaint settlement is incomplete.

· The work to raising awareness regarding complaint and denunciation law is not diverse and content-focused in order to attract people to participate.
4. Some practical experience from the settlement of complaint and denunciation regarding civil judgment enforcement in Ho Chi Minh city

First, heads of Department, divisions, especially the Division of review and settlement of complaint and denunciation, and sub-department needs to acknowledge the role and quality of citizen reception, complaint and denunciation settlement regarding civil judgment enforcement. The work can only be done in an organized manner when there is close attention from the head of the unit. When the citizen reception and complaint and denunciation settlement is done properly, the number of complaint and denunciation will reduce.


Therefore, complaint and denunciation staff needs to improve in term of quantity and quality. Education and training courses should be organized frequently and staff members need to take part in these courses. There must also be frequent monitoring and check regarding citizen reception and document handling.


Second, in order to settle complicated and lengthy complaint and denunciation, there must be a detailed and active approach, for example: it is necessary to supervise, check, evaluate the determination of CEA regarding the existing complaint and denunciation (is it a complaint, denunciation? Who is the subject? What is the complaint and denunciation about? How is it settled? What is the result? Does the subject continue to complain and denounce? Is the remaining issue exists because of settlement or the enforcement process?); what is the reason in each case (is it a subjective or objective cause? Only by looking at the cause of lengthy case, we can find a suitable solution.

Third, when a case lasting too long, the CEA needs to draft a detailed action plan for settlement. This plan needs to specify the job content, each individual and organization’s task, including: enforcer (categorizing, preparing documents, reports and comments); specialized divisions such as the Division of review and settlement of complaint and denunciation (reviewing, citizen reception, complaint and denunciation settling), the Division of profession and judgment enforcement implementation (document researching, procedure reviewing, cause of lengthy case finding, solution suggesting); work progress.



The drafting of action plan should be used not only for lengthy case but also for case which receives direction from the State and Party leaders, as well as cases with different views regarding the judgment and enforcement.


Fourth, the implementation of report system should be strict, including both periodical report and unscheduled report, to ensure the information is updated.


Fifth, the monitoring of delayed and overdue complaint and denunciation should be performed frequently. The reason for the majority of the complaints and denunciations is delay of the judgment enforcement, which affects the legitimate rights and interest or the illegitimate seizure or handling of property. Therefore, each case must be dealt with separately.

Sixth, there should be emphasis on the cooperation between CEA and other agencies such as local authority, in the process of judgment enforcement, complaint and denunciation settlement and other lengthy, delayed cases. In many cases, the local authority and people do not agree with judgment because it is unreasonable. This conflict leads to less effective cooperation and lengthy judgment enforcement process. 

B.  THE SETTLEMENT DIRECTION FOR MAJOR, COMPLICATED AND LENGTHY JUDGMENT ENFORCEMENT CASES IN HO CHI MINH CITY
         So what is the definition of major and complicated cases? Currently, according to the Decision 813/QD-TCTHADS dated December 1st, 2014 providing temporary elements for a case to be considered major case, there are 10 elements for evaluation. In Ho Chi Minh city, the implementation of civil judgment enforcement in recent years is highly appreciated in recent years, constantly achieve excellent results.
I. THE DIRECTION PROVIDED FOR MAJOR AND COMPLICATED CASES
1. The current situation of direction regarding major and complicated judgment enforcement case
Normally, when we talk about major cases, we talk about cases with high value properties or money, high number of subjects, foreign or religious elements, many local areas… For example, the case of Thanh Huong Fragrance in the 90s (with more than 20 thousands judgment creditors), the case of Tamexco or Epco-Minh Phuung (with the compensation value worth of 5.5 thousands billions VND, more than 33 million USD and other types of properties, locating between many local areas such as Ho Chi Minh city, Binh Duong, Dong Nai, Lam Dong… The mortgaged properties in Ba Ria-Vung Tau city alone include 169 items with a total of 2.2 million square meters. Also, since the trial lasted almost 3 years so most of the mortgaged properties cannot be located accurately, many of which have households living on for many years; hundreds of estates do not have complete legal profile…)
With these cases, the workload which CEAs and enforcers must carry out is huge. The procedural works such as issuing documents and notice or cooperating with other agencies alone take a lot of time. Another issue is to follow the rules regarding enforcement procedure, including: How to accurately and completely determine the properties without confusion or mistake? Which are the suitable measures to secure judgment enforcement and coercive measures to enforce judgments? How to carry out the enforcement according to both the judgment and the actual enforcement conditions? How to understand and apply correctly all related legal rules, including civil judgment enforcement law, both in terms of content and procedure? Many legal documents must be researched and applied frequently, including major law such as the Civil Code, Civil Procedure Code, Law on Marriage and Family, Land Law, Company Land and other guiding documents. Work such as entrustment of judgment enforcement, judgment enforcement fee payment, cooperation with the CEAs at the local and other related agencies is also more difficult than in simple cases. 
The question of how to effectively enforce judgments in general and major, complicated cases in particular (ensuring legitimate rights and interest of the judgment creditor are fully and timely enforced while not damaging the rights of the judgment debtors and other related subjects) becomes increasingly difficult when the social and financial situation is becoming more and more complicated. In Ho Chi Minh city, in recent years, there are many new cases regarding credit organizations, banks and bankruptcy with high value; company and individual’s income; property market is quiet making many auctioned properties become hard to sell even when the prices have been lowered several times, both in rural and urban area.
2. Lessons learned from directing major and complicated enforcement cases

Based on experience, it is impossible to assign the enforcement completely to enforcers without any follow up direction. After directing major, complicated and lengthy enforcement cases, many lessons can be studied and applied in other cases, such as:
First, regarding major, complicated and lengthy cases, we need to consider the need to establish Guiding Committee for consistent direction
In the case of Epco-Minh Phung, due to its unique nature and social, political impacts, after the case is decided and the judgment becomes effective, the Prime Minister signs a decision establishing a Guiding Committee for property enforcement, led by Deputy Prime Minister Nguyen Tan Dung (at that time). This is the first Guiding Committee established at central level regarding the enforcement of a particular case. The establishment ensures the enforcement progress and the lowest loss of property for the State and citizens.  

The result is, after 11 years of enforcement (counting to June 2011), the majority of the damage has been recovered and the State, individuals and enterprises receive the amount of 3649 billion VND, 25 million USD and 445.4 SJC gold. There are only 3 banks which have not paid off completely: Vietinbank, Vietcombank and Saigonbank. Among them, Vietinbank has the highest debt of more than 1977 billion VND and 376590 USD. Vietcombank has paid the debt of the Minh Phung group and only the debt of Lien Khui Thin is remaining.

In practice, beside establishing the Guiding Committee for Epco-Minh Phung, the MOJ and the General Department of civil judgment enforcement has used other forms to deal with complicated cases which require the participation of many agencies, levels and areas. These working groups need to include representative from the Procuracy in order to ensure the subjectivity of the result as the denunciation can be settled directly, avoiding continuous denunciation and delay for the enforcement.

The working group is established not only at central level, but also at local level. This group may also come directly to the local area to check, verify, communicate and provide expertise advice and guidance so that local agency has a clear enforcement plan and strong confidence.

So, the establishment of a Guiding Committee does not necessary be done by a central agency or at central level. It will be based on each particular case, considering the level of magnitude, complexity, impact and relevancy of the case, to decide which level should establish. It can be a Guiding Committee, Working group, Joint working group, with or without the participation of related agencies as the establishment purpose is effective and consistent enforcement. 

Second, the monitoring of judgment enforcement process regarding major and complicated cases need to be focus 


Based on the experience from major and complicated case such as Epco-Minh Phung and other successful enforcement cases, not only the enforcers’ expertise and responsibility need to be improved, but also the role of reviewing work needs to be prioritized. The review of civil judgment enforcement is major and frequent task of state agencies administering civil judgment enforcement. Through that process, violations and weaknesses are identified and dealt with to ensure the Court’s judgment is accurately, lawfully and completely enforced.


This means that not only the complete review of the CEAs’ operation in a particular period or the review of a particular area of work, but also the review of the enforcement of a particular case, especially a major and complicated case, need to be done.
On the other hand, the review process will help enforcers to review the enforcement procedures, making them more confident when enforcing a complicated case. Heads of CEAs also receive up to date information to give directions and guidance, which prevents avoidable mistakes of enforcers.  

Third, when necessary there must be summary of the experience dealing with major and complicated cases. This is a chance to reflect the practice, combined with technical advice, to use as a source for changes for the legal system.

        In 2013, the Ministry of Justice organizes a summary of the judgment enforcement process of the case Epco-Minh Phung. In that summary, the MOJ carefully evaluates the enforcement project, taking into account both subjective and objective elements affecting the settlement progress. The summary also reflects the strength and weakness of the process, as well as the cooperation between agencies and organizations. The summary concludes with valuable lessons learned from practice of judgment enforcement.


Based on each case with different level of complexity, impact and relevancy, the summary stage can be conducted at provincial or district level. The summary will benefit not only the CEA but also other agencies such as judicial agency, reviewing agency, local authority by clearly indicating the strength and weakness, the advantage and disadvantage of each stage and other related activities.


By participate in the summary stage, the Court will be more careful when investigating, bringing and deciding a case to ensure the legitimate rights and interests of individuals. Regarding the CEAs, these agencies need to be able to determine the incorrect or unclear issue in a judgment in order to request for clarification. The CEAs should also utilize the technical expertise of authorized agencies for guidance and directions when necessary. 

In addition, when receiving request for comment and suggestion, relating agencies need to come up with solutions in a timely manner. This will help the CEA to enforce the judgment faster. 

The above experience indicates during the enforcement of major and complicated cases, new gap in the law and management system will be found. The CEAs should report on these gaps so they can be used as practical sources for the necessary reform. Therefore, local CEAs need to summary and report frequently about the issues arising from practice so that managing agencies can update and deal with them. 
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